#18 11/9/78
Memorandum 73-85
Subject: Study T8 - Iandlord~Tenant Relations

The Tentative Recommendation Relatiﬁg_to landlord~Tenant Relations has
been spiit into two recormendations--one relating to abandomment of leased
real property and the other relating to disﬁbaition of personal property re-
maining on premises at termination of temancy. The staff thinks thet this
1s advisable in order to avold confusion resulting from the dlscussion of
real property abandonlﬁent aﬁd personai property abandonment in the same
recommendation. The staff contemplates, however, that the two recommendas
tions will be presented to the Iegislature as a packege. We hope that these
two recommendations can be épproved for séziding ocut for comment at the
Fovenber-December nieeting; Two coples of eech recommendation sre attached
to this moran&um; please make your suggested editorial revisione on one
m and give it to the staff at the next meeting.

The Tentative Recommendation Relating to Abandotment of Leased Real
Property is basicaiij the same as that considered at the September meeting.
with the sddition of the lessee's motice in subdivision (e). A copy of
C:I.vil COdé Section 1951.2, which the proposed Section I951.3 eupplements,
1s attached s Exhibit I to this memorandum.

The Tentative Recommendation Relating to Disposition of Persomal Property
Reméining on Premises at Termination of Tenancy has been substantially ve-
drefted in a more logical order although the substance remains basically the
same. The staff has been concerned with the relationship between the pro-
cedﬁres of th;I.s recommendation and other procedures for the dispesition of
pefsoml ﬁmperty in particular cases. We have ettempted to resolve any con-
flict in the second sentence of subdivision (a) of Section 1981. The statutes
there referred to are attached as Exhibits II {Civil Code § 1862.5 and Health
& Saf'. Code § 1250(1:)‘}, IIT (Civil Code §§ 2080.8 and 2080.9), and IV (Civil
Code §§ 2081+2081.6). |

' Reapectful],v submltted,

§ian'G. Tirich
Legal Coungel




Memorendum 73«85
EXHIBIT I
CIVIL CODE § 1951.2

§ 1951.2 Termination of lease; remedy of Jessor

(a) Except as otherwise provided in Section 19514, if a lessee of real
property breaches the lease and sbandons the property before the cnd of the
term or if his right to possession is terminated by the lessor because of a
breach of the lease, the lease terminates. Upon such termination, the lessor
may recover from the lesaee: )

{1) The worth at the time of award of the unpaid rent which had been
earned at the time of termination;

{(2) The worth at the time of award of the amount by which the unpaid
rent which would have been earned after termination until the time of
award exceeds the amount of such rental logs that the lessee proves could
have been reasonably avoided; . .

(3) Subject to subdivision (c), the worth at the time of award of the

amount by which the unpaid rent for the balance of the term after the time

* of award exceeds the amount of such rental loss that ibe lessce proves could
be reagonably avoided; and -

(4) Any other amount necessary fo compensate the lessor for all the det-
riment proximately caused by the lessee’s failure to perfiorm his obligations
under the Jease or which in the ordinary course of thinga would be likely to
result therefrom.

(b} The “worth at the time of award” of the amounts referred to in par-
agraphs (1) and (2) of subdivision (&) is computed by allowing interest at
such tawful rate as may be specified in the lease or, if no such rate is speci-
fied in the lease, &t the legal rate. The worth at the time of award of the
amount referred to in paragraph (8) of subdivizien (&) is computed by dis-
counting such amount at the discount rate of the Federal Reserve Bank of
San Francisco st the time of qward plus } percent.

{c} The lessor may recover damagea under paragraph (3} of subdivision
{a) only if:

(1) The lease provides that the damages he may recover include the
worth at the time of award of the amount by which the unpaid rent for the
balance of the term sfter the time of award, or for any shorter period of
time apecified in the lease, exceeds the amount of such rental loas for the
same period that the lessee proves could be reasonably avoided; or

(2) The lessor relet the property prior to the time of award and proves
that in reletting the property he acted rcasonably and in a good-faith effort
to mitigate the dumages, but the recovery of damages under this paragraph
is subject to any limitations specified in the lease. - .

(d) Efforts by the lessor to mitigate the damagea caused by the lessee's
breach of the lease do not waive the lessor's right to recover damages under
this seetion. _ o ) _ . S

{e) Nothing in this section affects the righi of ilie lessor under a lease ‘
of real property to indermnification for liability arising prior to the termi-
nation of the lease for personal injuries or property damage where the lease
provides for such indemnification.



()

Memorandum T3~85
| EXHIBIT II

cIVIL CODE § 1862.5

" § 1862.5 Unclaimed property in hospital; ssle; notice; expens-
os; surplus
‘Whenever any personal property has heretofore been found in or
deposited with, or is hereafter found in or deposited with any licensed
hospital and has remained or shall remain unclaimed for a period of
180 days following the departure of the owner from the hospital, such
hospital may proceed to sell the same at public auction, and out of
the proceeds of such sale may retain the charges for storage, if any,
the reasonable expenses of sale thereof and all sums due the hospital
from the last known owner. No such sale shall be made ntil the ex-
piration of four weeks from the time written notice of such sale is
given to the last known owner. Said notice shall contain a descrip-
tion of each item of personal property to be sold, the name of the last
owner, the game of the hospital and the time and place of sale and
may be sent by regular mail, postage prepaid, to the last known own-
“er at his last known address. In cuse there should be anv balance
from such sale after the deductions herein provided for, and such bal-
ance shall not be claimed by the rightful owner or his legal represent-
ative within one week of said sale, the same shall be paid into the
treasury of the county wherein said hospital is located; and if the
same be not claimed by the owner thereof, or his legal representative
within one year thereafter, the same shall be pald into the general
funad of sald county. Proceedings in substantial compliance with this
section shall exonerate the hospital from any liability for property so
sold. 'This section shall not be construed as limiting or in any way
amending any other provision of law limiting the liabilities of any 1i-
censed hospital,

HEALTH & SAFETY CODE § 1250(b)

) “Hospital”™ means any institution, place, Mdlding, or agency which mulmn_inﬁ
and operates argadtizad facllitios for one or none persons for the lingnogin, care,
and treptmient of haman Hlnesg, iocdoding comvalesconee and including eare ditring
and ufter pregyanes, o widel imaintains amt opeeates organlzed facilities fur any
auch purpase, anit to which persons iy be wdmifted for overnight stuy ot longer.
“Flogpisnl™ inclode~ samaforiing, npesing home, apd watornity homne.




Memorandum 73=85
EXHTBIT IITI
CIVIL CODE §§ 2080.8, 2080.9

§ 2080.8 University regents or police department

The Regents of the Unlversity of California may provide by reso-
Jution or regulation for the care, restitution, sele or destruction of
unclaimed property in the possession of the Regents of the University
of Californta or of the University of California Police Department.
Any resolution or regulation adopted pursuant to this section shall
provide therein {1) that such unclaimed property shall be held by the
Regents of the University of California or the University of Califor-
nia Police Department for a period of at least three months, (2) that
thereafter such property will be'sold at public aucticn to the highest
bidder, and {(3) that notice of such sale shall be given by the Regents
of the University of California or the University of Califolnia Police
Department at least five days before the time therefor by publication
once in & newspaper of general circulation published in the county in
which such property is held. The Regents of the University of Cali-
fornia may dispose of any such property upon which no bid Is made
at any such sale.

§ 2080.9 Trustees of.ltl.taenlleges

The Trustees of the California State Colleges may provide by
resclution or regulation for the care, restitution, sale or destruction
of unclzsimed, lost or abandoned property in the possession of any
state college. Any resolution or regulation adopted pursuant to this
section shall include therein (1) that such unclaimed or lost property
shall be held by the particular state college for a period of at least six
months, (2) that thereafter such property, as well as abandoned
property, will be sold at public auction to the highest bidder, and (3)
that notice of such sale shall be given by the Trustees of the Califor-
nia State Colleges at least five days before the time therefor by publi-
cation once in a newspaper of general circulation published In the
county in which such property is held. The Trustees of the Califor-
nia State Colleges may dispose of any such property upon which no
bid is made at any such sale. _ .
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EXHIBIT IV

CIVIL CODE §§ 2081-2081.6

§ 2081. Storage by bailee until freight and charges paid

When any goods, merchandise, or other property has been re-
celved by any rallroad or express company, other common carvier,
commisaion merchant, innkeeper, or warehouseman, for transporta-
tion or safekeeping, and is not delivered to the owner, conslgnee, or
other authorized person, the carrier, commission merchant, innkeeper,
or warehousemnan may hold or store the property with some respon- -
slble person until the freight and all just and reasonable charges are
paid.

§ 2081.1 Aoction; notice
It within 60 days after its receipt no person calls for the poperty
and pays the freight and charges upon it, the carrier, commission mer-
. chant, innkeeper, or warehouseman may sell the property, or so much
of it as will pay frelght and charges, to the highest bidder at public
auiction, after first causing such notice of sale to be given as is custom-
aryln;hntgoodabyaucﬂonatthepiacewherethegoodsmhem
or stored,

§ 2081.2 Samius; disposition

Hanymnphuremalmarterpayinsﬂierreight.stomge,ex-
penses of sale, and other reasonable charges, the sum remaining shall
be paid over to the owner of the property, uponhisdmmndatany
time within 60 days after the sale,

§ 2081.3 Sarplus; failure of owner to demand; payment to

county tressmry
It the owner or his agent falls to demand the surplus within 60
daysafterthesale,!talmllhepaidmtumecmmtym:ry subject
to the order of the owner.

§ 2081.4 Termination of ballee’s responslbility; lability of
warchousemen

After the storage of the property the responsibility of the carrier,
commission merchant, Innkeeper, or warchouseman ceases. The per-
son with whom the property is stored is not liable for loss or damage
on its account unless the loss or damage resuits from his negligence or
want of proper care.

§ 2081.5 Advances; effect upon sale of nnclaimed property
When any commission merchant or warehouseman receives pro-
duce, merchandise, or other property on consignment and mekes ad-
vances upon it, either to the owner or for freight and charges, if the
advances are not pald to him within 60 days from the date made, he
may cause the produce, merchandise, or property on which the ad-
vances were made, to beadvert.ised and sold pursuant to this article.

§ 2081.6 Apphcable aw

Al proceedings pursvant to this article are governed entirely by
fts provistons and are not controlled or affected by Article 2, Chapter
. 3, Title 7, Part 4, Divisicn 3 of this code.!



#18 November 7, 1973
TENTATIVE RECOMMENDATION
relating to

ABANDONMENT OF LEASED REAL PRCPERTY

Upon recommendation of the law Revision Conmission,l the legislature
in 1970 enacted Civil Code Sections 1951-1952.6 to deal with certain rights
and duties of landlorde and tenants upon termination or ebandonment of a
lease of real property. Section 1951.2 of the Civil Code provides that a
lease of real property terminates if the lessee breaches the lease and
"abandons the property” before the end of the t'.»'a»rm.2 Upeon éuch termination,
the lessee's right to possession ends and the lessor has the right to re-
cover damages for the breach and the obligation to mitigate those damages.j
However, the statute provides no method for determining what constitutes
abandonment of the property. According to case law, abandonment octurs only

when the lessee manifests an intention to abandon his leasehold :lnrt;el:'est.h

1. BSee Recommendation Relating to Real erty Leases, 9 Cal. L. Revision
Comm™n Reports 153 !1@;; Cal. Stats. 1970, Ch. 89.

2. If the lease so provides, it continues in effect until terminated by the
lessor despite a breach of the lease and abandomment of the property by
the lessee; such a provision is legally enforceable, however, only if the
lease gives the lessee the right to sublet or assign his interest in the
lease and does not impose unreasonable limitations on the exercise of that
right. Civil Code § 195%.k4.

3. Por a general discussion, see Recommendation Relating to Real Property
Leases, 9 Cal. L. Revision Comm'n Reports 153 [I95§ni. - -

4. There have been no decisions construing the use of "abandons" in Section
1951.2; however, there 18 no reason to believe that the common law intere
pretation of abandonment - would not apply. The common law concepts are
deceptively simple and unsatisfactory from a practical perspective. How-
ever; they indicate that the intent to abandon is essential to an "abandon-
ment.” See Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Rptr. 295
(1962); Martin v. Caseidy, 149 Cal. App.2d 106, 111, 307 P.2d 981, 98k
(1957); Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal., App.
718, 211 p. 817 {1922). Mere nonuse of the premises, no matter how long,
is not alone sufficlent evidence of the intent to abandon. Gerhard v.
Stephens, 68 Cal.2d 864, 42 P.2d 692, 69 Cal. Rptr. 612 (1968).




Thus, whether the lessee has abandonsd the property and the lease has termi-
nated depends upon a subjective standard--the lessee's intent.

Under this rule, the lessor is placed on the horns of a dilemma. If the
lessee has in fact abandoned his leasehold interest, the lessor has the duty
of mitigating his damages by reletting the premises. If the lessor relets
the premises, however, and it is subsequently determined that there was no
abandonment, the lessor may be lisble to the lessee for the reletting.5
The situation is aggravated by the fact that the lessor has the burden of
proof on the issue of abandonment.6

The Commission has concluded that an objective standard for determining
whether the leased property has been abandoned within the memning of Section
1951.2 would benefit both the lessor and the 1essee.T The Commission recom-
mends the following:

The lessor of real property should be authorized to give the lessee

written notice of belief of abandonment8 if the lessee has been in default

5. BSee Boswell v. Merrill, 121 Cal. App. 476, 478, 9 p.2d 341, 342 (1932);
Rehlzopf v. Wirz, 31 Cal. App. 695, 696, 161 P. 285, 286 (1916). See
also Alhambra Cons. Mines, Inc, v. Alhambra Shurvay Mines, Inc., 239
Cal. App.2d 590, 598, 45 cal. Rptr. 38, Wk (1966).

6. See Moon v. Rollins, 36 Cal. 333, 340 (1868); Pepperdine v. Keys, 198
Cal. App.2d 25, 31, 17 Cal. Rptr. 709, Ti2 (1961); Group Property, Inec.
v. Bruce, 113 Cal. App.2d 549, 559, 248 P.2d 761, 767 (1952); Weideman
v. Stahell, 88 Cal. App.2d 613, 616, 199 P.2d 351, 353 (1948); pidgeon
v. Lamb, 133 Cal. App. 312, 348, 24 P.2a 206, 208 (1933).

7. Enactment of the procedures recommended for establishing that the proper=
ty has been abandoned would not preclude either party from otherwise
proving that the property has been abandoned within the meaning of
Section 1951.2.

8. Notice should be given by delivery to the lessee personally or by mail

addressed to the leseee at his last Enown address and all other addresses
where the lessee might reasonably be expected to be located.

2=



on the rent for at least 20 consecutive days and the lessor reasonably be-
lieves that the lessee has abandoned the property. The lessee should be
allowed at least 15 daye where personal notice is given and 18 days where
notice is given by mail, or a longer period at the lessor's discretion, with-
in - which to give the lessor written notice of his intent not to abandon the
property. If the lessor does not receive the lessee's written notice to that
effect within the time allowed, then the property should be deemed abendoned
and the lease terminated. The 20-day period durlng which the lessee is in
default on rent, combined with the additional period of at least 15 days
during which the lessee may communicate to the lessor that he has not sbandoned
the property, assures that, for the normal temancy calling for monthly rental
payments, at least two rent due dates will pass before terminétion of the lease
can occur. If the lessow» wishes faster action, he may use the unlawful detainer

remedy uwder ®ection 1174 of the Code of Civil Procedure.

The Commission's recommendation would be effectusted by emactment of

the following measure.

An act to add Section 1951.3 to the Civil Code, releting to abandomment of

real property.

The people of the State of California do enact as follows:




§ 1951.3. lessor's notice of belief of abandonment

-Section 1. Section 1951.3 is added to the Clvil Code, to read:

1951.3. (a) Property shall be deemed abandoned by the lessee, within
the meaning of Section 1951.2, and the lease shall terminate, if the lessor
glves notice of his belief of abandonment and the lessee falls to give notice
of his intent not to abandon as provided in this section. The date of termi-
nation shall be specified in the lessor's notice and shall be not less than
15 days after the notice is served personally or, if meiied, not less then
18 days after the notice is deposited in the mail.

{b) The leseor may give a notice of belief of abandonment +to the
lessee pursuant tc this section only vhere the rent on the property has been
due and unpald for at least 20 consecutlve days and the lessor reasocnebly be-
lieves that the lessee has abandoned the property.

{e) The lessor's notice of belief of abandomment shall be personally
delivered to the lessee or sent by Tirst-class mall, postage prepald, to the
lessee at hie last known address znd all other addresses where the lessee
might reascnably be expected t0 be loceted at the time the notiee is glven.

(d) The notice of belief of abandomment shell be in substantially the

following form:

NOTICE OF BELIEF OF ABANDONMENT

To:

(name of lessee)

. (address of lessee)

Thie notice is given pureuant to Section 1951.3 of the Civil Code concerning

the real property leased by you at

{etate location of the property by add-
ress or other sufficient description)

4




§ 1951.3

The rent on this property bas been due and unpald for 20 consecutive days and
the undersignsd believes that you have abandoned the property.

The property will be deemed abandoned within the meaning of Section 1951.2

of the Civil Code and your lease will terminate on

{(here insert a date not less
than 15 days after this notice
is served personally or, if
mailed, not lees than 18 days
after this notice is deposited
in the mail}

unless before such date the undersigned receives at the address indicated below
a written notice from you stating your intent not to abandon the property.

Dated

{Sigmature of lessor or his agent)

(Type or print name Of such person)

(Address to which lessee 1s to send notice)
{e) The lessor may include with the notice of belief of abendomment a post-
card or other form entitled "Notice Of Intent Not To Abandon” which mey be used
by the lessee to commnicate his intent not to abandon the property; Such
notice shall be in substantially the following form:
NOTICE OF INTERT NOT TO ABANDON

To:

{name of lessor or nis ggent)

(address of such person)

This notice is to inform you that it is not the intent of the undersigned to

abandon the real property lemsed by him at

(state location of property by aadress

or other sufficient description)

Deted

{Signature of lessee or his agent)

{Type or print name of such person)

(Address of such person)
~5m



§ 1951.3

(f) Abandonment does not take place within the meaning of this section
where the lessee proves elther of the following:

(1) At the time the notice was given, the rent was not que and unpaig
for 20 consecutive days.

{2) At the time the notice was given, it was not reasonable for the
lessor to believe that the lessee had abandoned the property. The fact that
the lessor knew that the lessee left persongl property on the property does
not, of itself, justify a finding that the lessor did not reasonably believe
that the lessee had abendoned the property.

(g) Nothing in this section precludes the lessor or the lessee from other-
wise proving that the property has been abandoned by the lessee within the

meaning of Section 1951.2,

Comment. Section 1951.3 provides a method to establish that property
has been abandoned within the meaning of Section 1951.2. Under Section
1951.2, if the lessee breaches the lease and abandons the property, the
tenancy is terminated and the lessor has a duty to mitigate the damages by
making reasonable efforts to relet the premises. Compare Section 1951.4 (lease
provision relieving lessor of duty to mitigate damages). The time when the
tenancy terminates under Section 1951.2 also is important unger Chapter S
( commencing with Section 1980} which sets forth the lessor's rights and duties
as to persongl property remaining on the premises after termination of the
tensncy.

Subdivisions (a) and (b) provide a procedure by which the lessor can be
assured that a lease has been terminated when the rent is in default and it
appears that the lessee has abandoned the leaged property. When the lease has

been so terminsted, the lessor can dispose of any personal property remaining

-6-
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§ 1951.3

on the premises under Chapter 5 (commencing with Section 1980}, ‘prepare the
property for a new tenant, and relet the property. The Eﬂ-dayperiod during
vhich the rent must be in default, combined with the additicopal period of at
:least 15 or 18 days during vhich the lessee may commnicate 1o the lessor hie
‘intent not to abandon the property, assures that, for the normal tenancy call-
ing for monthly rentel payments, at least two rent due dates must pass before
abandomment of the property and termination of the lease can occur under this
section, II the lessor wishes faster action, or if the breach does not involve
8 failure to pay rent, the lessor may uee the unlawful detainer remedy. See
Code Civ, Proc. § 1161 et seq. Even though the lessee fails to pay the rent
due, the lease does not terminate under Section 1951.3 1if the lessee not later
-than. the date specified by the leasor in the notice makes known to the lessor
-in writing his intent not to abandon the property, The notice provided by this
section may be given at the same time or in combimation with the notice pro-
vided by Secticn 1983 concerning the dispoaitinn of.sbanioned personel property.
See Bection 1991,
‘Bubdivieion {d) provides a form for the lessor*s notice to the lessee. The
-lessor is required to fill in the date before which the lessss must give :pt.too'ﬂ
of intent not to abandon in oyder to aveid a Aetermination that the lease has
- terminated and the property bhas been abande@ed, Vhere the Jessor's notice is
sexrved persomally, the lessee must be afforded at least 15 days to give notice -
tor the lessor of his intent not to abandon and, where the lessor gives notice
by mail, the lesgee must be afforded at least 18 days.
. Subdivision (e) provides a form of notice of the lessee's intent not to
.abandon which the lessor mey include with notice of bellef of aba_nd_qm;nt for
the convenlence of the lesses. The leasee 1s not required to use such a form
1t 4t is included by the ledsor.
. 2=



§ 1951.3

If the lessee challenges the termination of the lease, the lessor has the
burden of proving that the notice contained the information required by the form
provided in subdivieion {d) and was given in compliance with subdivisions (a),
(b), and (c). Where the lessor proves these matters, under subdivision (f) the
lessee can show that he has not abandoned the property only if he can prove
either (1) that rent was not due and unpaid for 20 consecutive days when notice
was given or (2) that it was not reasonable for the lessor to believe that he
had abandoned the property. The burden of proof on these two matters is placed
on the lessee sc that the lessor will be sble to proceed to relet the property
with reasonable assurance that the abandomnment and termination will not later
be set aszide.

Subdivision (£){2) is designed to eliminate a possible problem with re-
gard to the facts that may overcome a lessor's reasonable belief that the
property has been abandoned. Since many lessees who abandon real property:
leave personal property on the premises, the mere fact that the leesor knows that
the lessee has done so should not, by itself, be held to establish that the
lessor's belief as to abandonment was unreasonable. Where the personal property
left by the leseee sppears to be of little value, it would be reasonable for
the lessor to conclude in the absence of other evidence that the personal
property, as well as the real property, had been abandoned. On the other hand,
where the personal property is of substantial value and it appears that the
lessee is the owner, these facts would be significant evidence that the lessee
had not abandoned the resl property. While subdivision (£)(2) precludes a
finding that the lessor's bellief as to abandonment was unreasonable based solely
on the fact that personal property of the lessee remains on the premises, the
subdivieion does not preclude this fact from being taken into account along with
other evidence in determining the issues of the existence of such bellef and

of 1ts reasonableness.
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§ 1951.3

Abandonment within the meaning of Section 1951.2 occurs only where the
lessee intends to abandon the real property. Thus, absent the procedure pro-
vided by this section, whether the lessee has abandoned the property and the
lease has terminated under Section 1951.2 depends upon & subjective standard--

the lessee's intent--which is insufficilent in most cases to gulde the parties.

See Recommendastion Relating to Abandonment of leased Real Property, 11 Cal. L.

Revision Comm'n Reports Q00 (1373). Although this section provides & means
by which the lessor may estsblish by an objective test whether the real
property has been atandoned, 1t does not preclude elither party from otherwige

proving the fact. See subdivision {g).

Note. Reference is made {n the Comment to Chapter 5 (Sectlons 1980-1991)
of this title which is a proposed recommendation of the Commiseslon. See

Recormendation Relating to Disposition of Abandoned Personal Property Remaining

gt Termination of Tenancy, Cal. L. Revision Comm'n Reports 000 (19 ).




#78 November 7, 1973
TENTATIVE RECOMMENDATION
relating to
DISPOSITION OF PERSONAL PROPERTY REMAINING ON PREMISES

AT TERMINATION OF TENANCY

BACKGROUND

After tenmipation of a temancy, frequently the landlord or his agent
who enters the premises to prepare them for a new tenant finds thet the prior
tenant has left scme items of personal property. More often than not, the
items left on the premises seem to be iittle more than junk although on oc-
casion they may appear to have scme resale value on the open market. In some
situations,_the property appears valuable only to the departed tenant as, for
example, wvhere the property conslsts of personal pepers, prescription medicines,
or family photographs.

In most situations, the landlord--after futile attempts to find the
departed tenant and have him remove the property--only wishes to dispose of
the property in a speedy, inexpensive manmer that will not result in any risk
of future liability for conversion. 1In a few cases, where the property has
commercial value and the tenant left owing momey, the landlord may seek to
appropriate the goods to his own use in payment of the tenant's obligations.
However, unless the situation is covered by a specific statute goverming the
disposition of property, the landlord will find no statutory guidance as to

how he should dilspose of the apparently abandoned personal property.



California has a number of statutes governing lost or abandoned prop-
erty in specific situations. The statutes are arbitrary in their coverage
and inconsistent in their requirements. As a whole, they do not provide an
overall solution to the problem of disposition of abandoned property in a
ma Jority of cases arlsing from landlord-tenant relationships.

The statute with the broasdest coverage is Civil Code Section 1862 which
provides a procedure for disposition of unclaimed personal property held by
"the keeper of any hotel, inn, or any boarding or lodging house, furnished
apartment house or bungalow court." There are three basic requirements for
the disposition of unclaimed personal property under Sectiocn 1862:

(1) The property must be unclaimed for six months.

(2) The landlord may then advertise the property for sale by
publicatlon once a week for four consecutive weeks. The notice must
contain a detalled description of each item and must give the name
of the owner, 1f known.

{3) The items, if unclaimed by the owner, must then be sold at
public auction.

The landlord may deduct the costes of storage, advertising, and sazle from
the proceeds of the sele. He rmst pay the balance intoc the county treasury
within one week from the date of the sale. The county holds the money for
cne year and, if not claimed by the owner, the money is paid into the gen-
eral fund of the county.

There are a number of deficiencies in Section 1862. A major deficiency
is the limited scope of the section; 1t does not cover personal propertiy
left in an unfurnished apartment or on property leased for commercial pur-

poses, and there is mo other statute that provides a nonjudlcial procedure
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for the disposition of such property?‘ Also, the section does not require
that the landlord notify the tenant of the proposed disposition of the prop-~
erty nor provide the tenant with any ndticeaof‘the sale even where the land-
lord knows the tenant's new address. Finally, the section requires that the
property be held for six months~-an unreaschably long period.

Another statute with wide coverage is Code of Civil Procedure Section
1174 which 1s applicable where personal property remains on the premises when
the landlord regains possession of the premises in an unlewful detainer pro-
ceeding. Section ii?h requires storage of the property for only 30 days after
vhich it mey be s0l1d at public sale after one publication of notice. Although
this procedure appiies to all.leased premises--whether furnished or unfurnished,
residential or commercial--1t has several serious deficienciles. Like Civil
Code Section 1862,'Code of Civil Procedure Section 1174 makes no provision for
notice to the tensnt of the proposed disposltion of the property ieft on the
premises. Further, Section 1174 contains no provision which deals with the
case where some person other than the tenant has an interest in the property.
Finally, the section has been held unconstitutional insofar as it allows the
landlord to apply the proceeds of the sale of the property to his judgment
and requires‘the_tenant to satlsfy the landlord's judgment before property left

on the premises may be reclaimed.2

1. Compare Code Civ. Proc. § 1174 (unlawful detailner proceedings).

2, Gray v. Whitmore, 17 Cal. App.3d 1, 9k Cal. Rptr. 904 (1971).



Other statutes of limited application which deal peripherally with the

problem under consideration are the innkeeper's lien law,3 the landlord's lien

4

law,” and the lost property laws.5

Recommendations

The Commisesion recommends the enactment of a uniform procedure to govern
the disposition of personal property left on leased or rented premises, whether
furnished or unfurnished, residential or commercial. The uniform procedure
should include the features described below,

Optional procedure. The procedure should be optional; tut, if the land-

lord complies with the procedure, he should be protected from any lisbility
soncerning the disposition of the property.

"Lost’ property. If personal property found on the premises after the

tenant’'s departure reasonably appears to be lost rather than abandoned--such
as a valuable ring found under a rug--the landlord should be requlired to
comply with the general statutory provisions governing the disposition of

6 However, 1f such provisions are inapplicable or if the police

lost property.
or sheriff's department refuses to accept the property as "lost" property,
disposition of the property should be governed by the provisions recommended
below for dlsposition of abandoned personal property.

Direct notice to temant or other known owner. Civil Code Section 1862,

which would be superseded by the recommended legislation, merely requires

3. Civil Code § 1861. See discussion, p. 8 infra.
L. cCivil Code § 1861a. See discussion, p. 8_ infra,

5. Civil Code § 2080 et seq. See also People v. Stay, 19 Cal. App.3d 166,
96 Cal. Rptr. 651_5%.

6. Civil Code § 2080 et seq.

.



potice Yy publication apd does not provide for notice by mil or other direct
means to the tenant or other owner of abandon_ed property. Di;ect not:l.ﬁeat;.on
1s essential to protect the interests of the tenmant or other owner and should
be required to the extent that the landlord knows where suchpemncm;be |
reached. Accordingly, before disposing of any personal p;fqgerty, the landlord -
should be required to give notice, dither personally oi- by n_ai.}., to the tenant
and eny. other..perapn reasonably believed to be an ownoer of tha ;;oparty. The
notice should include a general description of the property, a sﬁtmnt that
the property will be disposed of according to the statutory procedure unless
the person receiving mtice pays the reasomable costs of storage and takes
possession of the property, a statement of the place where the property may be
chimd, and a ptatement of the time within which a claim must be made. |
| The tenant or other owner should be allowed a ressonable t;l.me within which
to claim the property, but the landlord should be free to afford a longer time
if he chooses. The peraon to be not.".ified should have at least 15 days to make
his claim if the notice is served personally and at least 18 days if notice
is served by meil. .The notice should specifically indicate the date by which
the claim must be made so that the person receiving notice will not be confused.
The recommended minimum period of 15 days will allow time for the tenant or
other owner to claim his property if he wants it. At the same time, it will
minimize the burden to the lendlord of storing property that in the great
majority of cases 1s unwanted.7
7. The six-monih storege period under Clvil Code Section 1862 is unreasonmably
long. Perhaps a six-month period was justified in 1876 when the statute
was first enacted, but modern commnication facilities eliminate the need
for such a long period, particularly when the cost 4o the landlord of stor-
age 18 unlikely to be recovered. Other provisions permitting disposition
of unclaimed property all have lesser waiting perlods. See Code Civ. Proc.
§ 1174 (goods left by a tepant ousted after successful prosecution of an

unlawful detainer action need be held only for 30 days). See also Civil
Code §§ 2081.1 (zoods committed to a warehouseman, common cérrier, or inne:
keeper. fors.-tramsportatidn or safekeeping need only be held 60 days be-
fore they can be sold), 2080.3 (lost rty turned over to local police
agency may be disposed of after 90 days). It should be noted that the
property referred to in Civil Code Sections 2081.1 and 2080.3 will almost
always be property of value whereas, in the great msjority of cases, the
abandoned property with which this recommendation is concerned will be un-
wanted property of no significant value. '
«5e



Disposition procedure generally. If the tenant or other owner fails to

ray the 1andl§fd the reasonable cost of storage8 and take possession of the
property before the date specified in the notice, the property should be sold
at public sale by competitive bidding. At least five days' notice of the time
and place of the sale should be given by publication once in a newspaper of
general circulation published in the county where the sale i5 to be held. The
balance of the money received from the sale--after deducting the reasonable
costs of storage, advertising, and sale-~should be paid to the county within
30 days from the date of the sale. The owner should have one year within
which to claim the balance. If not claimed within this time, the money should
9

belong to the county.

Optional procedure for disposition where property ie of tittle value.

Where the landlord reasonably believes that the total resale value of the
personal property remeining unclaimed after the period for making claims has
explred does not exceed $100, he should be permitted to keep the property for
his own use or dispose of it as he chooses. In the great majority of such cases,
the property is valueless or nearly so, and the tenant does not want it. Hence,
it would be unreasonable to require the landlord to incur the expense involved
in advertising and selling the property at a public sale. Of course, if the
landlord is in doubt whether the property is worth $100, he can proceed to
advertise and sell it. The $100 limit is arbltrary but is recommended because

the line must be drawn high enough to permit the landlord to dispose of what

8. The tenant should be required to pay the costs for all the abandoned
property before it is returned to him, but an cwmer who is not the tenant
should have to pay for the costs of only the property he claims.

g, The provisions requiring public sale and governing the disposition of the

proceeds of the sale are substantially the same in substance as those
now found in Section 1862 of the Civil Code.
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ordinarily will be junk and trash without any fear that the tenant will later
claim that the property should have been sold at an advertised public sule
because it had some resale value.lO

Protection of landlord from liability. Where a tenant or other cwner

1s given notice in accordance with the recommended procedure, the landlord
should be protected against liabllity with respect to any abandoned rroperty
disposed of in an suthorized manner. With respect to owners of abandoned
property who are not given notice, the landlord should not be liable unless
the owner proves that, prior to disposing of the property, the landlord be-
lieved or reasomably should have believed that the owner had an interest in
the property and also that the landlord knew or should have known upon reason-
able investigation such owner's address. The landlord should also be protected
from liability if he turns the property over to the tenant or to a person
reasonably believed to be the owner even though there may be. other persons
who are owners or reasonably might be believed to be owners. The landlord
should not have to decide conflicting claims to the property at the risk of
liabiiity for an incorrect decision. As leng 88 he reasonmably follows the
recommended procedures, the landlord should not be liable for disposition of

the property.
Unlawful detainer procedure. Section 1174 of the Code of Civil Procedure,

which governs the disposition of property where the tenant is ousted in an
unlawful detainer action, should be revised to conform to the procedure recom-

mended above for abandoned property left on the premises after a tenant has

10. It should be noted that, prior to 1972, abandoned vehicles appraised at
a value not exceeding $100 could be disposed of under a simple procedure
provided by Vehicle Code Section 22705, but additional requirements were
imposed for abandoned vehicles of greater value. See Veh. Code § 22704,
A 1971 enactment raised the limit to $200. See Cal. Stats. 1971, Ch. 510,
§ 1.
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vacated the premises. Notice concerning the disposition of any property

remaining on the premises should be given to the tepant in the writ of res-
titution. The storage perlod for the property should be reduced from 30 to
g minimum of 15 days to conform to the general procedure recommended above.

The provisions of Section 1174 that property is redeemable only upon payment

of the judgment and that the proceeds from the sale of the property may be

applied to the landlord's judgment should be repealed since they have been

held unconstitutional.ll The rights of third persons having an interest in
the property should also be protected by reguiring thet they be given ade-

guate notice and an cpportunity to claim the property or the proceeds of

sale.

INNKEEPER'S AWD IANDILORD'S LIERS

Section 1861 of the Civil Code, which creates a lien for an innkeeper
on the baggage and other property of his gueste or tenants, has been held
unconstitutional by a federal district court].'2 and should be repealed.
Section 186la should be broadened to provide a lien for those landlords now
covered under the unconstitutional innkeeper's lien.

Section 186la, which now provides a lien for keepers of furnished and
unfurnished apartments, cottages, or bungslow courts, should be amended to
expand its scope to cover keepers of hotels, motels, inns, boardinghouses,

and lodginghouses. The section should be further amended to require the

11. Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).

12. Section 1861 wms held unconstitutional in Klim v. Jones, 315 F. Supp.
109 {N.D. Cal. 1970). See alsoc Gray v. Whitmore, 17 Cal. App.3d 1,
ok Cal. Rptr. 04 (1971). A provision in Civil Code Section 1862.5
(relating to abandoned property in hospitals) which allows the hospital
to apply proceeds of the sale of sbandoned property to sums due from
1ts last known owner should be repealed for the seme reason.
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court to meke a finding of the probable validity of the landlord's clalm
against the temant hefore an order is issued allowing the landlord to enter
the premises and seize the tenant's property.l3 Other less important

revisions also should be made in Sectlon 1861a.lY

The Commission's recommendation would be effectuated by ensctment of

the following messure:

An act to amend Sections 186la and 1862.5 of, to add Chapter 5 { commencing

with Section 1980) to Mitle 5 of Part 4 of Division 3 of, and to re-

peal Sections 1861 and 1862 of, the Civil Code, and to amend Section

1174 of the Code of Civil Procedure, relating to abandoned personal

Emertz »

The people of the State of California do enact as follows:

13. This provision is needed to satisfy constitutional requirements. See
Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2a 1242, 96 Cal.
Rptr. 42 (1971). Section 1861a currently provides only for & hearing
and finding on the basis of the landlord's affidavit that the property
is about to be destroyed, substantially devalued, or removed.

14%. These revisions are indicated in the Comment to Section 1861a in the
proposed legislation infra.



Civil Code § 1861 (repesled)

Section 1. Section 1861 of the Civil Code is repealed.-

keepers shall have a lien apon the bageage and other property
helongine to or legally under the vontrol of their goests. board-
ers, tenants, or hadgers which moy be in surch hotel, motel, inn,
or-boarding or lodging house for the proper charges doe from
such guests, boarders, teaants, or lodgers. for their iecommoda-
tion. board and lodging ind room rent, and such extras as ard
furnished at their request, and for all money paid for or ad-
vineal to such gussis, hoarders. (onants, or Iodgers. and for
the ¢osts of enforeing siteh Hen, with the right to the possession
of such hapeage and sther property until sieh charges and
monevs are paid ; and unless suel charges and moneys shall be
paid within G0 days from the time when the same beeome due.
siid hoted, mutel, inn. boardinzheuse or lodginghouse keeper
may sell saild baggrage and property at public auetion to the
iighest Biddor, after givinge notiee of sach sale by publiration
of a notiee romtaining the name of the debtor, the amount due,
a brief deseription of the property 1o be sold. and the time and
plave af sueh sale, pursusnt to Seetion 6064 of the Government
Code in the conly in which said hotel, motel, inn. boarding.
hotse or Indoinghouse is situated and also by mailing, at least
fiftern 1131 davs before <uch sale. a copy of such wotice ad-
dAressed ta speh pwest, Boarder, tnant. or lodeer at his post
offive address, i known. and TF ot knewn, such notice shall be
addvmsed to sueh guost. boarder, tenant, or todger at the plaee
where s-h hotel, motel, inn, heardinechonse or fodwinghomse
iw sitmated ;o and after satisPeige seeh Tien aut of the proveeds
of such sule together with any reasonnble posts that mey have
been incurred in enforeimy said lien. the vesidue of said pro-
cenls of sale, if any, shull upnn demand made within six
months after such sule, be paid by said hotel. motel, i, boatrd-
inghruse or lodgingluse keeper fo sueh guest. border, lenant,
or lodger; and if not demanded within six months from the
date of such sale. sueh residae shall be pald into the treasury
of the evunty in which such sale took plave: and if the same
be not elaimed by the vwner therenf, or his legal representa-
tives, within one year thereafter, the same shall be paid into
the genersl fund of suid eounty; and such sale shall be & per-
petual bar to any acticn against said hotel. motel, inn, board-
inghouse or lodginghouse keeper for the recovery of such bag-

grge or property or of the value thereof, or for any damages
growing out of the failure of such guest. boarder. tenant, or
lodger to receive such buggage.or property: provided. how-
ever. that if eny buggage or property becoming subject to the
lien herein provided for does not belong to the guest, lodger.

T
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§ 1861

»

niess was incurred, and if the hotel. motel, inm, boarding or
lodging house keeper entitled to such liem receives notice of
such fact at any time before the sule of such baggaye or prop-
erty hereunder. then, and in that event. such baypage and
property which is subjeet to said lier and did not belong to
said guest, boarder, tenant, or lodger at the time when such )
charges or indebtedness was ineurred shull not be subject
to sale in the manner hereinbefore provided. but such bhaggage
and property may be sold in the manner provided by the
Code of Civil Procedure for the sale of property under a writ
of execution. to satisfy a judement obtained in any action
brought to recover-the said charges or indebtednesa,

In order to enforce the lien provided for in this section, & { IN
motel. hutel. inn, boardinghouse. and lodginghouse keeper shall
have the right to enter peaceably the premises used by his
Fuest. boarder. lodger. or temant in such hotel, motel, inn,
boardinghouse. or lIndginglivuse without liability to such guest,
tenant, boarder, or lodger for conversion. trespass, or forcible
entry. An extry shall be considered peaceable when secom- STRIKEOUT
plished with a key or passkey or throngh an unlocked door
during the hours between sunrise and sunset.

This section does not upply to:

1. Any musieal instrument of any kind or deseription which
is used by the owner thereof to earn all or 8 purt of his living.

Comment. Section 1861 1s superseded by Section 186la as amended.
See Section 1861s and Comment. Section 1861 has not been retained because

it vas held unconstitutional in Klim v. Jones, 315 F. Supp. 109 (%.D. Oul.

1970). See also Gray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 90k
(1971).
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§ 1861a

Civil Code § 1861a (emended)
- Sec. 2. Section 186la of the Clvil Code is amended to reed:
1861a. jgl Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, P bungalow courts , hotels, motels, inns, 'boardinghouses, and

lodginghouses shall have a lien upon the baggage and cther property of value \

'belonging te thelr tenants or guests, and upon all the right, title and interest
of their tens.nts or guests in s.nd to all property in the possession of such
tenants or guests which may be in-sueh-apnrtnsnt hsuse,-apnrtnent,—-esttags,

er-bungelew-emt én such premjses., for the proper charges due from such

tenants or guests, ror their accomods.tion, rent, services, meals, and such
extras as are furnished at their request, and for all moneys expended for
them, at their request, and for the oosts of enforcing such lien.
{b) sSuch lien may be enforced only after final .judgnent in an sction
brought to recover such charges or moneys. Dur:l.ng the pendency of the pro-
ceeding, the plaintiff may take possession o:t' such baggage and property upon

an crder lssued by the court, where it a.ppea.rs to the satisfaction of the

court from an affidavit filed by or on 'behalf of the plaintiff that the plain-

tiff's claim is probebly valid and that the beggage or property is about to be

destroyed, su‘bst.s.ntie.lly devalued, or removed from the premises Ten days
written notice of the heering on the motion for such order shall be served on
the defendant and sha.ll :lnform the defend.s.nt that he may file affidavites on
his behalf and present test:lmon;y in his behslf and that if he fails to appear
the plaintiff will spply to the court for such order. The plaintiff shall
file an underbaking w:lth geod and sufficient sureties, to be approved by the

court, in such sum &8 may be fixed by the court. Upon such order, the plaintiff

-]12-




§ 1861a

shall have the right to enter peaceably the urfurrished-apariment-heusey-apars-
nenty-aettagejée@-bungdle#-eeuﬁﬁ'Hgémises used by his guest or tenant without
1iability to such guest or"_ tenant, including any possible claim of liability
for conversion, trespass; of forcible entry. The plaintiff shall bave the

game duties and liabilities as a depository for hire as to property which he
takes into his possession. An entry chall be considered psateable when
accomplished with & key or passkey or through an unlocked docr during the hours
between suiirise and sunset.

(¢) Unless the judgment shall be paid within 30 daye from the date when
it becomes final, the plaintiff may sell the beggage and property, at public
auction to the highest bldder, after giving notice of such sale by publication
of a notice containing the name of the débtof, the amount due, & brief descrip-
tion of the prdperty tc be 80ld, and the time and place of such sale, pursuant
to Section SOG4 §Q§; oF the Government Code in the county in which said

spariment-housey-apartmenty-eotiagey-or-bungalew-eeurt-is the premises are situated,

and after by mailing, at least 15 days prior to the date of sale, a copy of
such notice addressed to such tenant or guest at his residerice or other kaown

address, and if not known, such notice shall be addressed to such tenant or

eewrs.ig the premises are situated; and, after satisfying such lien out of the pro-
ceeds of such sale, together with any reasonsble costs, that may have been
incurred in enforcing seid lien, the residue of said the proceeds of sale, if

any, which has not been claimed by such tenant or guest shall, upea-demané-made

within-six-mentha-after-sueb-saley-be-paid-to-sueli-tenant-or-guent;-and-if-net

demanded within six-menths 3ngggg from the date of such sale, said-reniduey

13-




§ 1861a
if-amyy-shaii be paid into the treasury of the county in which such sale took

Place; and if the samie be not claimed by the owner thereof, or his legal repre-

gsentative within one year thereafter,by making application to the treesurer

or other official designated by the county it shall be paid into the genersl

fund of the ccunty; and such sale shall be & perpetual bar to any action esgainst

sald keeper for the recovery of such baggage or property, or of the value there-
of? or for any damages, growing out of the failure of such tenant or guest to

receive such beggage or property.

(d) When the baggage snd property ere not in the possession of the keeper

as provided herein, suweh the lien provided for in this section shall be enforced
only by writ of execution. a
This-geetion-deas-ast-appiy-tot
{a)--Any-musieal-instrumens-ef-any-iind-or-deseription-vhieh-is-used-by
the-ewaar-t@ereef-tg-garn-a;l-arfs-pa;t-eﬂ-his-living-
{9)--Any-presthetie-or-orthopedie-appliances-or-any-nedieiney-arugy-o¥
naé;ga;nguipnant-ar-hegith-apgaratus,-parsa;ally-uaeé-hy-a-tenant-er-gucst,
or-a-menber-of-his-family-vhe-is-repiding-with-hin. |
¢e)--Table-and-kitehen-Surniturey-ineluding-ons-refrigeratory-washing
naqhinn,-sewiag-usehina,-stevgi-bedreq;-fumnitgrq,~ape—aveg;§u§$ed-ehair,
ene-daverperty-cne-dining-table-and-ebairey-snd-alse-ali-teelay-instrumentsy
elething-and-beeks-used-by-the-ienant-er-guess-in-gaining-a-divelinoeds-bedsy
bodding-and-bedsteadsy -oil-paintings-and-dravings-drave-or-painted-by-any
nqiber-ef—the-ﬂbgi;y-ss-the-tenant-er-guqqt,7qqﬂ—any-falily-pewiraits-aai
their-neeesBary-FFaEGE
{8)--Aid-ether-heusnheldy-table-or-kitehen-furniture-net-anprosaly-men-
tiegsé-iﬁ-parggraphf(e),-igeluﬂing-bu$-net-;initad-te-radias,-telswinian-sata,
phsnog;iphg,-reeardqyfnotqr-#phiulns5;hgt-;ay-be-gtszed-enftha13g5l1s¢syqxsopt
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§ 1861a

ge-mueh-of-any-sueh-arsieies-as-nay-be-reascnably-suffieient-to- satisfy-the
iien-previded-for-by-this-geetions -and-provided -furthers-that-sueh-1ien

(e} The lien provided by this section shall be secondery to the claim

of any prior bona fide holder of a chaettel mortgage on and the rights of a
conditional seller of such articles, other than the tenant or guest.

_Lij. Any property which is exempt from attachment or execution under the
provisions of the Code of Civil Procedure shall not be subject to the lien

provided for in this section.

Comment. Secticn 186a has been amended to extend ite provieicns
to keepers of hotels, motels, inns, boardinghouses, and lodginghouses.
Former Section 1861 provided a lien for such keepers, but this lien was held

unconstitutional in Klim v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970) since

there are no provisions for a2 hearing priocr to imposition of the lien or
for exemption of property exempt from attachment. See also

Gray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 90b (1971). The smendment

of Section 186la standardizes the provisions for all keepers whether they
are innkeepers, motel keepers, or apartment keepers. A provision requiring
the cowrt to determine the probadble validity of the plaintiff's claim has been

added to satisfy constitutional objections. Cf. Randone v. Appellate Dep't,

5 Cal.3a 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971); Blair v. Pitchess, 5 Cal.3d

258, LB86 P.2d i2k2, 96 Cal. Rptr. 42 (1971)." The duplicative listing of exemp~
tions from execution hms beén elimineted as unnecessary since the last sentence
of Section 1861a incorporates all exemptions frowm sttachment end execution.
See Code Civ. Proc. §§ 537.3 and 690.1 et seq.. -The former requirement that
the plaintiff publish notice four times bas been reduced to one publication;
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§ 1861a
and the requirement of former law that the plaintiff hold the residue of
the proceeds from sale for six months has been changed to require the
plaintiff to turn over the remalning proceeds to the county within 30 days.

These changes conform Section 186la to the provisions of Civil Code Section

1988.
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Civil Code § 1862 (repealed)

Sec.

-

3. Section 1862 of the Civil Code is repealed.

Civil Code § 1862 (repenled)

Section 1. Section 1862 of the Civil.Code is repealed.

. main unclaimed for the period of six moaths, such keeper may

- .

baggage or other personal property has heretofore eome, or |
shall hercalfter come into the possession of the keeper of any
hotel, inn, or any boarding or lodging house, furnished apart-
ment house or bungalow court and has remainsd or shall re.

proceed to sell the same at publie auction, and out of the
proceeds of such sale may retain the charges for storage, if
any, and the expenses of advertisiifg and sale thereof ; :

But no such sale sball be made until the expiration of four
weeks from the first publication of notice of such sale in a
newspaper published in or nearest the city, town, villawe, or
place in which said hotel, inn, boarding or lodging house, -
furnished apariment house or bungalow court is situated. Said
notice shail be published onee a week, for four suecessive weeks,
in zome newspaper, daily or weekly, of general cirenlation,
and shall contain a deseription of each irunk, carpetbag, valise,
box, bundle, baggage, or other personal. properly as pear as
may be; the nawme of the owner, if known; the name ang. .
dress of such keeper; the address of the place; wheneue

trunk, carpetbag, valise, box, bundle, bc?age ige, or other per-
sonal property ia stored ; and the tims and place of sale;

And the expenses. instirred foF advertising shall be a lien
upon such property in a ratable proportion, aceording to the
value of such picce of property, or thing, or article sold;

And in ense any balance arising from such sale shall not be |
claimed by the rightful owner within one wesk From the day -
of sale, the same shall be paid into the treusury of the eounty
in which such sale took place; and it the samne be not claimed

by. the owner thercuf, or his legal representatives, within one

' TV PR | 1P
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Comment. Section 1862 is superseded by Civil Code Section 1980‘,,1;0 1991.




Civil Code § 1862.5. (amended)

Sec. 4. Section 1862.5 of the Civil Code is amended to read:

§ 18625,

Whenever any personal property has heretofore been found In or
deposited with, or is hereafter found in or deposited with any licensed
hospital and has remained or shall remain unclaimed for a period of
180 days following the departure of the owner from the hospital, such
hospitalmayproceedtoseuﬂ:esameatpuhlicnmﬁun,mdmtof
theproceedsofsuchsalemymtamthechhrgesforstorage ifw, axd
frem-the last known-owner. « Nosm:hsaleshanbemadeuntﬂtheex-
piration of four weeks from the time written notice of such sale is
given to the last knowr owner. Said notice shall contain a descrip-
tion of each item of personal property to be sold, the name of the last
owner, the name of the hospital and the time and place of sale and
may be sent by regular mail, postage prepaid, to the last known own-
erathlslastknownaddress In case there should be any balance
from such sale after the deductions herein provided for, and such bal-
ance shall not be claimed by the rightful owner or his legal represent-
ative within one week of said sale, the same shall be paid into the
treasury of the county wherein said hospital is located; and if the
same be not claimed by the owner thereof, or his legal representative
within one year thereafter, the same shall be paid intc the general
fund of said county. Proceedings in substantial compliance with this
section shall exonerate the hospital from any liability for property so
sold. This section shall not be construed as limiting or in any way
amending any other provision of law limiting the lLiabilities of any li-
censed hospital,

Comment. The provision of Section 1862.5 which permitted the
hospital to apply the proceeds of sale to sums due the hosp:lt:al from
the last known owner of the property has been repealed because a
similar provision was held unconstitutional in Klim v; Jonee, 315 F. Supp.

109 {N.D. Cal. 197C). See also Gray v. Whitmore, 17 Cal. App.3d 1, Gk Cal.
Rptr. 90h4 (1971).
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civil Code §§ 1980-1991 (added)
Sec. 5. Chapter 5 (commencing with Section 1980) is edded to Title 5

of Part L of Division 3 of the Civil Code, to read:

Chepter 5. Disposition of Personal Property Remaih:l.ng on

Premises at Termination of Tenancy

§ 1580. Definitions

1980. As used in this chapter:

(a).' "Iandlord" means any operator, keeper, lessor, or sublessor of any
furnished or unfurnished premises for hire, or his agent or successor in
interest.

{b) "Owner" means any person other than the landlord who has any right,
title, or interest in personal property.

(c) "Premises" includes any common areas associated therewith.

{d) "Reasonable belief" means the actual knowledge or belief a prudent
person would have without making an investigation {including any investigan=
tion of public records) except that, where the landlord hae specific informa-
tion indicating that such an investigation would more Probably than not reveal
vertinent information ard the cost of such an investigation would be reason-
&ble in relation to the prodable value of the personal property involved,
"reasonable bellef" includes the actual knowledge or belief & prudent person
would heve if such an investigation were made.

(e) "Tenant" means any paying guest, lessee, or sublessee of any

premises for hire.

Comment.  Section 1980 defines various terms used in this chapter.
Subdivielons (a) and (e) define "landlord” and “terant" broadly so as

to extend coverage of this chapter to all types of rental property whether
«19~



§ 1980

commercial or residential, furnished or unfurnished. This chapter provides
landlords with a general procedure for the disposition of personal property
left on the premlses after termination of a tenancy. But see Section 1982
{relationship to other statutory procedures) and Comment. Former Civil Code
Section 1862 provided relief only for those landlords who owned or managed
furnished residential facilities. Other landlorde had no statutory coverage
except in unlawful detainer cases under Code of Civil Procedure Section 1174.

Subdivision (c) makes clear that "premises" includes common areas--such
as storage rooms or garsges--where personal property may be left when the
tenant leaves.

Subdivision (&) establishes a general standard for the landlord's
"reasgonable belief" as used in Seétions 1982 (lost property), 1983 (notice),
1987 (release of property), 1988 {disposition of property), and 1989 (1imi-
tation on landlord's 1isbility). This definition has the effect under Sec-
tions 1983 and 1989 of requiring an investigation into the ownership of an
1tem of personal property only where the lendlord has specific information
which would lead him to believe an investigation would probebly reveal an-
other or a different owner and the cost of the investigation would be reason-
eble in relation to the probable value of the item. Hence, for example, if
& valuable item of furniture or a typewriter is left in en office, the land-
lord ie not required to consult public records to determine whether there is
a security interest in the property or to call local rental or leasing com-
panies unless, for example, he bas specific information indicating that the
tepant may not be the owner, such as ﬁ rrior statement of the tenant that
the property is rented or a label on the property indicating & person other
then the temant may be the owner. The mere fact that the property left on
the premises is valuable is not sufficient to put a burden of investigetion
on the landlord. It should be noted, however, that the title taken at a sale
of ﬁroperty under Section 1988 ie subject to eny lien or right preserved by

other provisions of law.
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§ 1981. oOptionel procedure, relationship to other statutes, liability

1981. (a) fThis chapfer provides an optional procedure for the dis-
position of personal property which remains on the premises after a temancy
has terminated and the premises have been vacated by the temnant. This chap-
ter does not apply vhere Sections 1862.5, 2080.8, 2080:9, or 2081 to 2081.6
apply.

(b) Except as otherwise provided 1pn Section 1982, the landlord's lia-
bility is limited as provided in Section 1989 if he does 2ll of the following:

(1) Gives notice pursuant to Section 1983.

(2) Preserves the property pursuant to Section 1986.

(3) Releases the property pursuant to Section 1987 or disposes of the
property pursuant to Section 1988.

(c) If the requirements of this chapter are not satisfied, nothing in
this chapter affects the rights and iiabilities of the landlord, tenant, or

any other person.

Comment. Section 1981 mekes clear that use of the procedures provided
by this chapter is optional. A landlord mey, but need not, dispose of per-
sonal property left on the premises in the manmer provided herein. However,
Section 1989 provides limits on the landlord's liability if these procedures
are followed. It should be noted that subdivision (a) provides that the pro-
cedures of this chapter may not be used where one of the following four
statutes applies: Section 1862.5 (property left in a licensed hospital),
Section 2089.8 (unclaimed property in possession of the University of Cali-
fornia}, Section 2080.9 (unclaimed, lost, or abandoned property im. posses-
sion of a state college), Sections 2081 to 2081.6 (unclaimed property in a

warehcuse). However, if a motor vehicle is left on the premises, it may be

-2]-



§ 1981

disposed of pursuant elther to this chapter or to Chapter 10 {commencing
with Section 22650} of Division 1l of the Vehicle Code. This chapter is
inapplicable where the landlord seeks a lien on the property pursuant to

‘Section 1861a.



§ 1982. Iost property

1982. TLost personal property shall be disposed of pursuvant to Article 1
(commencing with Section 2080) of Chapter 4 of Title 6 of Part 4 of Division
3. However, If the sppropriate police or sheriff's department refuses to ac-
cept such property, the landlord may dispose of the property pursuant to this
chapter. The landlord is not lisble to the owner of any property which the
landlord reasonably believes to have been lost if he complies with this sube

division.

Comment. Section 1982 provides that personal property lost on the prem-
ises shall be treated like any other lost property'pursuant to the general
provisions concerning lost property. All owners who lose property should be
able to rely on the lost property laws. See Civil Code § 2080 et seq. The
second sentence 1s intended to eliminate the uncertainty which would othere
wise result if the police or sheriff's department disagrees with the landlord
concerning whether property has been lost and therefore refuses to acgept the
property. The third sentence protects from limbility a landlord who acts
reasonably under this section. See Section 1980(d) (defining "reasonable

belief" )},
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§ 1983. Rotice
1983. (a) Where personal property remaine on the premises after a

tepancy has terminated end the premises have been vacated by thé tenant,
the landlord shall give written notice to the tepent and to aiy other per-
son vho the landlord reasonably believes may be the owner of the property.

(b) The notice shall describe the property in a mamner reasonably ade-
quate to permit the owner of the property to identify it. The notice mey
describe all or a portion of the property, but the landlord is not protected
from any 1iability arising from the disposition of property not described in the
n;:i‘-ie;, except that a trtihk, valise, box, or other container which 15 locked, fas-
tened, or tied in a menner which deters immediate access to 1ts contente may be:
described as such without describing its contents. The notice shall edvise
the perscn to be notified that reasomble costs of storage may be charged
before the property ls returned, where the propeﬁy may be cliimed, and the
date before which the claim muat be made. The date apeciﬂed in the notice
shall be a date not less than 15 daye after the notice is personmally delivered
or, 1f mailed, not less than 18 days after the notice is deposited in the mail.

{c) The notice shall be personally delivered to the person to be noti-
fied or sent by first-class mail, postage prepaid, to the person to be noti-
fied at his iast known address and all other addresses where such person
might reasonably be expected to be located at the time the notice is given.

If the notice is sent by mail to the tenent, one coﬁy shall be seni to the

premlses vacated by the tenant.

Comment. Sectlion 1983 generally requires that written notice concerning
personal property left on the premises must be given to the tenant and to any

other person the landiord reagonably believes may be the owner of personal

Johe




§ 1983

property left on the premises. However, under subdivision {a) of Section
1989; a landlord is absolved from liability, whether or not notice is given,
if property is released to the tenant. Notice may be given at any time after
the premises are vacated and the tenancy has terminated, but sale or other
disposition of the property may not cecur until a specified period has passed
after notice is given. See Sections 1987 and 1988. The requirement that the
tenancy be terminated is obvious; 2 landlord has no need or right to dispose
of the temant's property while the temancy continues. See Civil Code § 1951.3
(method of declaring asbandonment of real property). The requirement that the
premises be vacated by the tenant is intended to avold conflict with the statu-
tory provisions dealing with unlawful detainer. See Code Civ. Proc. § 1161

et seq.

Subdivision (b) prescribes the contents of the notice. The landlord mst
include four essential elements: (1) a description of the property; (2) the
place vwhere the property may be claimed; {3) the date before which the claim
must be made; and {4) a statement that payment of storage costs mey be required
before the property is returned. See Sections 1984 and 1985 for forms which
satisfy the requirements of Section 1983. The property description must be
reasonably adequate to permit the owner to identify the property. The land-

lord determines where the property may be claimed. Reasonable costs may, but
need not, be charged by the landlord as & comlition of releasing the property.

1]

See Section 1990. :
Subdivision (c) provides for the manner of service of the notice. If

notice is sent by mail, the landlord must send copies of the notice to all
addresses where the person to be notified might be located. As a matter of
course, when serving notice by mail, the landlord should alwaeys send & copy

addressed to the tenant at the vacated premises.
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§ 1984, Fom of notice to tenant

1981} A notice g:l.v'en to the tenant which is in substantially the follow-
ing form satisfies the regquirements of Section 1983:
NOTICE OF RIGHT TO RECIAIM ABANDONED PROPERTY

To:
{Weme of former tenant,)

Address: _
TBtreet address; if mailed, notice must be sent.to the ten-
ant's last known address arnd all other addresses vwhere the

tenant pight reasonably be expected to be located.)

{CITy and state.) : L

When you vacated the premises at

(#dress of premises, including

; the following personal property

room or apartment number, if any)
remained:

{Describe property in a manner reasonably adequate to permit the owner
of the property to identify it: a trunk, valiee, box, or other contaihe
er which is locked, fastened, or tied in a manner which deters ilmmedi~
ate access to its contents, may be described as such withaut describing
its contents.)

You may claim this property at

(address where property mAy be ciaimed)
Unless you pay the reasonable cost of storsge for zll the above-describ-
ed property,and take poesession of the propertyvwhich you claim,
not later than
{insert date not less than 15 days after notice is person-

ally delivered or, if mailed, not less than 18 days after
notice is deposited in the mail)

this property may be disposed of pursuant to Civil Code Section 1988.

Dated:

T{S1gnature of landlord or his agent)

{Type or print name of such person)

(Telephone mumber of such person)

(Address of such person)
«26-



§ 1984

Comment. Section 1984 provides a form of notice to the tenant which
satisfies the requirements of Section 1983. See Section 1985 (form of

notice to owner other than temant).



§ 1985. Form of notice to owner other than tenant ;‘

1985. A notice which is in substantially the following form given to a
person other than the tenant who the landlord btelleves may be an owner of per-
sonal property satisfies the requirements of Section 1983:

NOTICE OF RIGET TO RECIAIM ABANDONED PRCPERTY

To: _
{Neme of person to whom notice is given.)

Addresas:

{Street address; 1f meiled, a notice mast be sent to the last

known address and all other addresses where the person might
reasonably be expected to be located.)

{City and state.)

When vacared the premises at .
(Wame of former tenant) (Addrese of pre-

s the following per-

mises, Including room or apartment mmber, if any)
sonal property remeined:

{Describe the property in a manner reasonably adequate to permit the
owner of the property to identify 1t; a trunk, valise, box, or other
container which 1s locked, fastened, or tied in a manner which deters
immediate access to its contents, may be described as such without
describing its contents.)

If you own any of thie property, you may claim it at
{Addrees where
. Unless you pay the reasonable cost of stor-

property may be claimed)
age and take possession of the property to which yon are entitled not

later than ‘
{Insert date not less than 15 days after notlce 1s persomally
delivered or, if mailed, not less then 18 days after notice
is deposited in the meil}

it will be disposed of pursuant to Civil Code Section 1968.
Dated:

(Signature of landiord or his agent)

{Type or print pame of such person)

{Telephone mumber of such person)

{Address of such persén}



§ 1985

Comment. Sectlon 1985 provides a form of notice to a person{other than
the tenant)} who the landlord believes may be an owner of personsl property re-

maining on the premises which satisfies the requirements of Section 1983. See

Section 1984 (form of notice to temant).
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§ 1986. Preservation of property

1986. The personal property described in the notice shall be stored
by the landlord in a place of safekeeping until the landlord either releases
the property pursuant to Sectlon 1987 or disposes of the property pursuant

to Section 1988.

Comment. Section 1986 provides for the preservation of the property
remaining on the premises until it is disposed of or released. This require-
ment 1s the second condition of the limitation of the landlord's liability

under Section 1989. See Section 1981(b).



§ 1987. Release of property to tenant or gwner other than tenant

1987. The landlord shall relemse the personal property described in the
notice to the tenant or, at the landlord's option, to any person reasonably
bellieved by the landlord to be its owner if such person pays the reasonable
cost of storage and takes possession of the property not later than the date

specified in the notice for taking possession.

Comment. Section 1987 provides for release of the property when a claim
iz made and the costs of storage are paid. See Section 1990 (costs of storage).
The lendlord is free to specify any date in the notice as long as the period
allowed for taking possession meets the minimum requirements of the second
sentence of Section 1983(b). This section, along with Section 1988, provides
the third conditicon which must be satisfled before the lsndlord's liability

may be limited pursuant to Section 1389. See Section 1981(b).
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§ 1988. Dpisposition of property not released’

' 1988. ga) If the personal property described in the notice is not re-
leased pursuant to Section 1987, it shall be sold at public sale by competi-
tive bildding. However, if the landlord reasonably believes that the £ota1
rgsalé velue of the property not released is 1ess:' than one hundred dollars
($100), he may retain such property for his own use or dispose of it in any
manner he chooses. |

{(b) Notice of the time and place of the public sale shall be given by
publication ‘at least once in a newspaper of general cirm}lation published in
the county where the sale 1s to be held not leas than five days before the
sale 1s to be held. The notice of the sale shall not be published bvefore the
last of the dates specified for taking possession of the property in any notice
given pursuant to Section 1983. The notice of the sale shall describe tha
property to be sold in & manner reasonably adequate to permit the owner of tpe

property to identify it. ° ~ The potice may
describe all or a portion of the property, but the landlord is not proteated

from any liabil:l.ty arising. from’ the d:lsposition of property not described in
the notice, except that a trunk, valise, box, or other eontainer which is
jlocked., ﬁatened, or tied in a menner which deters immediate access to its

icontents my be described as such withwt describing its contents.

Lo -
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(¢} After do:duction of the costs of storage, advertising, and sele, any
balance of the proceeds of the sale which is not claimed by the-tenant or an
owner other than the tenant shall be paid into. the treasury of the county in
which the sale took place not later than 30 days after the date of sale. The
terant or an owner other than the tenant may claim the balance within one Year
from the date of payment to the county by making application to the county
treasurer or cther official designated by the county The treasurer or other
person designated by the county shall decide conflicting claims as to the
owtiership of the balance or any portion thereof. The county is not liable to

other claimants upon payment of the balance.

Comment. Section 1988 provides for the disposition of the property which

1s not released to the temant or the owner pursuant to Section 19687. fTuis



§ 1988

section, along with Section 1987, provides the third condition which must be
satisfied before the landlord's liability may be limited pursuant to Section
1989. See Section 1981(b). The general rule for disposition of property not
released is that it shall be sold at public sale by competitive bidding ace
cording to the provisions of subdivision {b). However, as an alternative,
where the landlord reasonably believes that the remaining property 1s worth
less than $100 in total resale value, he may keep or dispose of the property
as he desires and still take advantage of the limitation on liability provided
by Section 1989.

Subdivision (b) provides for the manner of sale. In order to guarantee
that property will not be sold before all of the periods specified in the
notices to the temant and any other owner have expired, subdivision (b) pro-
vides that notice of the sale may not be published until all the periods with-
in vhich possession may be taken have expired. OFf course, where the landlord
reasongably believes that there are no owners of the property other than the
tenant, or vhere all notices given specify the same dete by which possession
may be taken, this problem will not arise.

Subdivision (e¢) provides for the disposition of funds remaining after
the costs of storage, advertising, and sale are deducted from the proceeds of
the sale of the property. The manner of determining such costs is provided
in Section 1990. Insofar as subdivision (c) requires payment to the county,
subject to the claim of the tenant or an owner other than the tenant, it
retains the substance of former Civil Code Section 1862. The last two sen-
tences of subdivision (c) are intended to protect the county in the event

there are conflicting claims to the balance.
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$ 1989. ILimitations on landlordfs liability

1989. (a) Where the landlord releases property to the tenant pursuant
to Section 1967, the landlord is not liable with respect to that property to
any person.

{b) Where the landlord releases property pursuant to Section 1987 to a
person, other than the temant, who he reasonably believes may be the owner,

the landlord is not liable with respect to that property to
(1) any person to whom notice was given pursuant to Section 1983, or

(2) any other person unless such person proves_that, prior to releasing
the property, the landlord believed or reasonably should have believed that
such person may have had an interest in the property and also that the land-
lord knew or should have known upon reasonable investigation the address of
such person.

{¢) Where property is sold at public sale pursuant to Section 1988 or
where the landlord reasonably believes that the total resale value of the
property not released pursuant to Section 1987 1s less than one hundred dellars

($100), the landiord is not liable with respect to that property to
(1) any person to whom notice was given pursuent to Section 1983, or

(2) any other person unless guch person proves that, prior to disposing

of the property pursuant to Section 1988, the landlord believed or reasonably

should have belleved that such person may have had an interest in the property
and also that the landlord knew or should have known upon reasconable investi-

gation the address of such person.

Comment. Section 1989 provides for limitations on the landlord‘'s lia-

bility when the procedures of this chapter are followed. See Section 1981.
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§ 1989

Gepnerally, & landlord is not liable to any person to whom he has glven notice
or to any other person unless that person can show that the landlord believed
Oor reasonably should have believed that he may have been an owner. It should
be noted that, under the definition of "reasonable belief" in Section 1980(4),
the landlord is not required to make any investigation concerning the exist-
ence of additional owners unless he has specific information which indicates
that such an investigation would probably be frultful and the cost of the
investigation would be reasonable in relation to the probable value of the
property. However, under subdivisions (b){2).and (c)(2), the landlord is re-
quired to meke a ressonable investigation concerning the address of a known
owner.

Subdivision (a) makes clear that the lendlord may protect himself in
any case from liability by releasing property to the tenmant pursuant to Sece
tion 1987. This iz so regardless of whether the landiord has glven notice
pursuant to Section 1983. Thus, even where the landlord believes that some
person other than the tenmant may be the owner of the property, the landlord
may release the property to the tenant, thereby avoiding the neceseity of
deciding who is the rightful owner and suffering the conseguences of an ip-
correct decision.

Subdivision {b) makes clear that, where property is released to a person,
other than the tenant who the landlord believes may be an owner of the
property, the landlord is not liable to apyone receiving notice pursuant to
Section 1983. The landlord may, however, be liable to a person who proves
that he should have received notice--izg;, that the landlord either believed
or reasonsbly should have believed that such person may have been an owner,

and should have known his address upon reasonsble investigation. See Sec-

tion 1980(4).



§ 1989

Subdivision {c) provides identical rules of liability to those in sub=
division (b) applicable to cases where the property is sold pursuant to

Bection 1988 or where the property not released pursuant to Section 1987 is
worth less than $100.



§ 1990. Costs of storage

1990. (a) Costs of storage which may be required to be paid under this
chapter shall be assessed in the following manner:

(1) Where a temant claims property pursuant to Section 1987, he may be
required to pay the reasonable costs of storage for all the personal property
remaining on the premises at the termination of the tepancy which are unpaid
at the time the claim is made.

(2) Where an owner other than the tenant claims property pursuant to
Section 1987, he may be required to vay the reasonable costs of storsge for
only the property in which he claims an interest.

(b) In determining the costs to be assessed under subdivision (a), the
landlord shall not charge more than one person for the same costs.

(c} If the landlord stores the persomal property on the premises, the
cost of storage shall be the fair rental velue of the premises or portion there-

of regquired for such storage for the term of the storage.

Comment. Section 1990 follows the principle that the tenant is primarily
responsible and so should pay the reasonable costs incurred in the preservation
of all the property left on the premises after the termination of his temancy.
The owner of personal property who is not himself a tenant should not have to
yay the storage costs for any abandoned property other than that which he is
claiming. Since the landlord cannot be sure that the owners will claim the
property, when the tepant appears first, he may be required to pay the reason-
able costs of storage for all the property even that which is knowm to belong
to another person. Of course, under subdivision (bL the landiord mey not then
charge the owner for these same storage costs should he later appear and make
his claim. Subdivision (c) is similar to & provision of Code of Civil Pro-
cedure Section 1174. As to the remedy of the tenant where the landlord re-
quires an exceasive amount for storage coets, see the discussion in Gray v.

Whitmore, 17 Cal. App.3d 1, 2L-25, G4 €al. Rptr. 904, 917, 918 (1971).
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§ 1991. Combining notice to tenant with notice of abandomment of premises

1991. The notice to the tenant given pursuant to Section 1983 may, but
need not, be given at the same time as & notice under Section 1951.3. If the
notices are so given, the notices may, but need not, be combined 1n one notice
that contains all the informatlion required by the sections under which notice

is given.

Comment. Section 1991 makes clear that the notice concerning the dis-
position of abendoned personal property under this chapter may be given st
the same time 88 the notice provided for in Section 1951.3 concerning the

abandonment of leased real property by a lessee. Cf. Code Civ. Proc. § 1174,

Note. OSection 1953.1 is & new section proposed by the Commission. See

Tentative Recommendetion Relating to Abandonment of Leased Real Property.




§ 1174
Code of Civil Procedure § 1174 (amended}. Unlavful detainer proceedings

Sec. 6. Section 1174 of the Code of Civil Procedure is amended to

read:

1174. | (a)
{

If upon the trial, the verdiet of the jury, or, if
case be tried without a jury, the findings of tJhe {-.’nur’t bet];; ”
favor of the plaintiff and against the defendant, judgment
shall be entered for the restitution of the premises: and if the
prpceedmgs be for an unlawial detainer after meglect, or
failure to perform the eonditions or covenants of the lease or
agreement under which the property i3 held, or after default in
the payment of reot, the judgment shall also declare the for-
feiture of such lease or agreement if the notice required by
Séction 1161 of the eode states the election of the lindlord to

- declare the forfeiture thereof, but if sueh notice does not ko
state such election. the lease or agreement shall not be forfeited.

.

é;lm jury or the court, if the proceedings be tried without a

jury, shall also assess the damapes occasioned to the p]mptaﬂ!

by any forcible entry, or by any forcible or un_lawful detainer,
alleged in the complaint and proved on the trial, and ﬁnd the

amount of any rent due, if the alleged unlawful detainer be .
gfter defavlt in the payment of rent. If the defendant is found .
guilty of foreible entry, or foreible or unlawful _de’rmner, and
malice is shown, the plaintiff may be awarded either damuges
and rent found due or punitive damages in &n amount which
does not excced three times the amount of damapes rud rent
found due. The trier of fact shall deterinine whether damages
and rent found due or punitive damages shall be awarded, and
judgment shall be entered accordingly.

Le)

When the proceeding is for an unlawful detainer after de.
f#gult in the payment of rent, and the lease or agrecment under
which the rent is payable has not by its terms expired, and the
notice required by Section 1161 kas not stated the election of
the landiord to declere the forfeiture thereof, the court may,
and, if the lease or agreement is in writing, is for a term of
more then one year, and does not contain a forfeiture clause,
shall order that execution upon the judgment shall not be
“issued until the expiration of five days after the.entry of the
judgment, within which time the tenant, or any subtenant,
or any mortgagee of the term, or any other party interested
in its continuance, may pay into the court, for the Jandlord,
the amount found due as rent, with interest thereon, snd the
amount of the damages found by the jury or the court for
the unlawful detainer, and the costs of the proceedings, and
thereupon the judgment shall be satisfied and the tenant he
restored to his estate.

But if payment as here provided be not maide within five
doys, the judgment may be enforced for its full amceunt, and
for the possession of the premises. In all other cases the
judgment may be enforced immediately.



§ 1174

!Id E 3

intiff, having obtained & writ of restitution of the
pr?mmtl ;:tufa;uanf tngan sction for unlawful detainer, shall be
entitled to have the premises restored to him by officers charged
with the enforcement of such writs. Promptly upon payment
of reasonable costs of service, the enforeing officer shall ser*;:
or post a copy of the writ in the same manner as upon lavy o
“writ of attachment pursuant to subdivision 1 of Section 542
this-eode In rddition, where the copy is posted on-_the protg-
erty, another copy of the writ shall thereafter be mailed to the
defendunt at his business or residence address Jast known to
the pleintiff or his attorney or, if no such address is known, at

the premives. The writ of restitution of the premises shall include

a statement that persomal property remaining on the premises at

the time of ite restitution to the landlord will be sold or other-

wige dispt;sed of in accordance with Section 1174 of the Code of

Civil Procedure unless the tenanti or the owner pays the landlord

the reasonable cost of storege and takes possession of the pere

sonal property not later than 15 days after the time the preaises

are restored to the hnﬁlori.)

(If the tenant does not vacate the premises within
tive days from the date of service, or, if the eopy of the writ
i8 posted, within five days from the date of mailing of the addi-
tional notice, the snforeing officer shall remove the tenant from
the premises and place the plaintiff in possession thereof. It
shall be the duty of the party delivering the writ to the officer
for execution to furnish the information required by the officer
to comply with thix section, ,

_maining on the premises at the time of its restitution to the
plaintiff shall be stored by the plaintiff in & place of safekeep-
ing for a period of 30 days and mey be redeemed by the tenant
upon payment of reasonable costs incurred by the plaintiff in
‘providing such storage and the judgment rendered in favor of .
pleintiff, ineluding costs. Plaintiff may, if he so elects, store
such poods, chattels or personal property of the tenant on the
premises, and the costs of storage in snch case shall be the fair
rental value of the premises for the term of storage. An in-
ventory shall be made of all goods, chattels or personal prop-
erty left on the premises prior to its removal snd storage or
storage on the premises. Such inventory shall either be mads
by the enforcing officer or shall be verified in writing by him. /

EE
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H s-property-ao-hold Qs no FEIERad *hiﬂ-ag-
days, such property shall be deemed abandoned and may be
sold at a public sale by eompetitive bidding, to be held at
the place where the Property is stored; after notice of the time ALL IN
and place of such sule hag been given at least five days before
the dute of ‘such asle by publication once in g Bewspaper of STRIKECUT
general circulation published in the county in which the sala is
to be held. Notice of the publie sale may not be given more than
five days prior to the expiration of the 30 days during which
the property is to be held in storage. All money reslized from
-the sale of such personal property shall ba used t¢ pay the
. 208ty of the plaintiff in Storing and seiling such property, and
any balance thereof shall be applied in payment of plaintiff’y

met Ly >

. be dip-
{e) ‘1ost personal property remaining on the premises shall

. .
ed of pursusnt to Article 1 (commencing with Section 2080) of Chapte
POB

1f the
4 of Title 6 of Part 4 of Division 3 of the Civil Code. m,

t "such Proper-
appropriate police or sheriff's department refuses .::a accep
] is not liable
ty, it shall be deemed not to have been lost. The landlord
, ' ' lievee to
to the owner of any property which the landlord reasopably be

have been lost 1f he cumplies with this subdivisgion. '
. " ﬁ s-
(£) - Bxcept as otherwiee provided in subdivision (e), the landlo

rema
11ability with respect to the disposition of personal property ining

s Civil Code
on the premises is limited as provided in Sectlon 1989 of the .

if he does all of the following:

“ who the land-
(2) Gives notice to any person, other than the tenant,

»

guant to Sec-
lord reasonably believes may be the owner of the property pur
o -

of Code.
tion 1983 of the Civil .
{3) storee the p'roperty in a place of safekeeping for at least 15

Sperty 18
Section 1983 of the Civil Code, unless before that time the property

released:



§ 117k

(4) Releases the property to the tenant or to the other person resscn-

ably believed by the landlord to be its owner if such person pays the costs

of storage as provided in Section 1990 of the Civil Code and claims the

property not later than the date por making such-claim gpecified.in the- -
writ of restitution or the notice,

(5) Disposes of property which is not released pursuant to Section

1988 of the Civil Code.

(g) For the purposes of subdivisions (e) and (f), the terms "owner,"

"premiges,” and "reasonable belief" have the same mesning as provided in Sece

tion 1980 of the Civil Code.

Comment. Section 1174 is amended to conform generally to the provisions
of Cilvil Code Section 1980 et seq. relating to the disposition of personal
property remaining on the premises at the termination of a tenancy. See
Civil Code § 1980 and Comments. The procedure for disposition of property
under Section 1174 differs from the Civil Code procedure to the extent that
the notice to the tenant ie given in the writ of restitution, and the time
allowed the temant for meking a claim is always 15 days after restitution of
the premises. Compare subdivision (4) with Civil Code § 1983. The procedure
for giving notice to a person reasonably believed by the lamdlord to be an
owner of the property is the same in both procedures. The form of notice to
the owner other than the tenant provided in Civil Code Section 1985 satis-
fies the reqﬁirements of subdivision (£)(3). Property which is not released

is to be sold (or may be retained by the landlord if worth Iess than $100)

as provided in Qivil Code Section 1988.
The provision that permitted the plaintiff to apply the balance of the

proceeds of sale to his judgment has been repealed. It was held unconstitu-

tional in Gray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 904 (1971){cited

with approval in Love v. Keays, 6 Cal.3d 339, 491 P.2d 395, 98 cal. Rptr.

811 (1971)). "



